
  EHRiC/S5/19/C(EPFA)/245 

EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM [INSERT NAME] 

Archibald McPhail 

Do you support the Bill’s aim to end the physical punishment of children by parents 
or carers? It will do this by abolishing the defence of reasonable chastisement. 
Please provide an explanation for your response. What groups would be impacted by 
the change (for example, parents, children, public services, the legal profession, 
etc)? 
 
No. From the perspective of a teacher and parent this is a matter of considerable concern. 

1) The proposed Bill is a simplistic response to a complex matter.  

No one can object to providing care for children since they are by definition vulnerable. 

Therefore one has to sympathise with the (assumed) intention of the Bill. But there is a 

world of difference between caring and controlling, and what is proposed is control, in the 

guise of caring. It is based on a mix of confused thinking and political dogma, but does little 

to address real problems of violence and abuse while creating more problems, especially 

for parents. It also has serious implications for the political and legal systems. 

Responses to the first consultation reveal that, with exceptions, supporters and opponents 

were talking about different things. Supporters had in mind the use of physical punishment 

as the norm or as an act of temper, while opponents thought of it as the exception and a 

considered response – i.e. „reasonable chastisement‟. That is a vital distinction, for the 

arguments against the first do not apply to the other. Many of the Bill‟s supporters describe 

situations where such punishment is „normal‟, or where it is hard to tell whether it is assault 

of „reasonable‟ (see the paediatrician‟s response on P.10 – but that contribution is puzzling 

since it is obvious that physical harm constitutes abuse rather than reasonable 

chastisement).  

The legal concept of „reasonable chastisement‟ takes into account matters such as a child‟s 

age and other characteristics, and the circumstances and reasons for the punishment. It 

excludes physical punishment as the norm, and implicitly acknowledges it to be the 

exception, and for exceptional reasons.  

The proposed Bill also fails to acknowledge differences between children. Some are easily 

persuaded; others do not respond to any persuasion and reject all restraint, in which case 

only the psychological effect of reward and punishment will prevent them causing harm to 

themselves or others. But physical punishment in exceptional circumstances is necessary, 

and the Bill would ban and criminalise that. This distinction has been noted in a consultation 

response which expresses concern about the Bill making it illegal for the respondent to 

prevent their child self-harming.  
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Further, several supporters of the Bill (such as the response from Homeless Action 

Scotland) spoke from the pain of abuse – of a kind that opponents of the Bill would 

recognise as abuse. It is not surprising those supporters assume that such abuse is what is 

being discussed. But not all infliction of pain is abuse, and their experience is from an 

abusive relationship; whereas those who defend the right to inflict pain only as an exception 

(not the norm) are not part of such a relationship; indeed, the relationship is likely to be the 

very opposite. 

It is an evidence of confused thinking to make the blanket equation – of physical pain 

equalling abuse. While one respects people who feel that way it is not a valid position to 

hold. Pain is inflicted, and children‟s bodies are handled, in other situations where it is 

clearly justified, such as medical intervention and preventing harm. To equate all physical 

pain or intervention with abuse is simplistic and untenable. The title of the Bill and some of 

the first consultation responses, show that sloppy thinking. Describing reasonable 

chastisement as assault is offensive. 

A third example of confused thinking is the allegation that there is no evidence that physical 

punishment works. It does not distinguish between such punishment as the norm or as the 

exception. Also, the historian‟s adage is relevant, “Absence of evidence is not evidence of 

absence”. The anecdotal evidence of millions of parents cannot be dismissed because it 

has not been given sufficient academic research. There is contrary (academic) evidence 

that banning it has sometimes been harmful – see the consultation references to 

experience in Sweden and New Zealand.   

One would have to reject all infliction of pain as a matter of principle in order to object to 

„reasonable chastisement‟ – and that would logically include medical interventions. I would 

not want to see physical punishment as the norm – for it sometimes has the ill effects that 

supporters of the Bill mention, and any infliction of pain is undesirable and is justifiable only 

when it is necessary for the child‟s welfare.  But banning „reasonable chastisement‟ is also 

unacceptable as it based on confused thinking and would produce harmful consequences. 

Some of the responses that speak of children becoming confused as a result of „loving‟ 

parents inflicting pain show the respondent has failed to distinguish between using pain as 

the norm and inflicting it in exceptional circumstances. 

The argument that banning reasonable chastisement will solve problems of violence by 

changing the attitudes of its perpetrators is wishful thinking, or a weak argument to support 

a different agenda. Success is so unlikely this cannot be taken seriously. Consequently the 

Bill would punish the innocent while letting the real culprits go free. 

 

2) The proposed Bill is based in part on unacceptable political dogma 

Many caring people will support the Bill. Nevertheless, it represents both extreme 

individualism and a growing denial of human freedom. 



  EHRiC/S5/19/C(EPFA)/245 

The wording of the first consultation, and some of the responses, speak of human rights 

and discrimination. That is a radically different type of argument from the ones about 

physical punishment causing harm. 

These responses assume that children have the same rights as adults and should be 

treated in the same way. That is based on radical individualism and ignores the basic fact 

that relationships involve different roles. Society and the law acknowledge that is the case 

in other matters to do with children – e.g. children‟s courts take the place of other courts 

precisely because children and adults should be treated differently. Why is this different?  

The answer lies in an ideology that regards children as having a right to make all their own 

choices, and conversely rejects the parent‟s obligation to train and correct their children. 

This moral relativity being foisted on parents is not, in fact, practised by the state. The 

value-based Curriculum for Excellence demonstrates that. The difference is that values are 

chosen by the state rather than the family or community. “There is no such thing as society” 

is being replaced with “There is no such thing as family, only the individual and the state”.  

This political dogma is reflected in the first consultation. It is obvious that the persons it 

mainly concerns are parents; their views and experience should have been sought before 

anything else. Yet they were ignored, and the assumption behind the Bill is that are 

inherently untrustworthy and require the state‟s permission in bringing up their children. If 

this proposal were motivated by a concern for the vulnerable and those being abused it 

would have attempted to ascertain the facts instead of prejudging matters. 

The Bill should not be viewed in isolation; it should be recognised as part of a tendency to 

increasing control by central government. The right of a few parents to use a particular form 

of discipline may seem a small matter; but when viewed as part of a political trajectory it 

becomes a major matter. This is part of a fundamental shift in political thinking, away from 

democracy and human rights and in favour of the ideology of current politicians. 

Parliament should remember the Supreme Court judgement on the „Named Persons‟ case. 

While allowing the aims to be legitimate it reminded us that would-be dictators try to gain 

control over children‟s minds – a surprising warning to come from senior judges.  

In that regard the tendency to ignore public opinion should be noted. The published results 

of the first consultation rightly says that “the best arguments may not be those that obtain 

majority support”. But that opens the door to further over-simplification by ignoring short and 

similar responses – short and simple statements can carry as much weight as closely 

reasoned argument, and the use of similar expressions reflects the deeply held views of 

many people and are not merely the opinion of a campaigning organisation. There is also a 

history of government and parliament ignoring public opinion.  

3) The proposed Bill will have detrimental consequences 

Failure to distinguish between physical punishment as the norm and some form of physical 

intervention as the exception is a sledgehammer that will tend to harm those parents who 

act wisely while failing to remove harmful abuse.  
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It will criminalise parents for actions that are intended as beneficial, are not harmful in the 

circumstances. This is an illegitimate use of political power. 

It will antagonise and victimise good parents. That is never legitimate or wise. In that regard 

Parliament should note responses from the Muslim and Christian communities that the law 

may be consciously disregarded; and these are normally the most law-abiding individuals 

and communities – out of principle. That shows the seriousness of what is proposed.  

Some parents will inevitably become the victims of foolish or malicious individuals. When 

that happens they will have no way of avoiding official harassment. Where children are 

concerned officialdom has to act (rightly so). Officials will feel obliged to take action, protect 

themselves from accusations of carelessness, and will therefore ignore all parental 

protestations in their attempt to „prove‟ abusive illegality. It is a parent‟s worst nightmare. 

And it will enhance the trend for officialdom to regard themselves as holding a superior 

position to a child‟s own parents – controlling more than caring. Parliament should note 

Norway‟s recent problems regarding parents being robbed of their children because of 

unreliable and unthinking officials. 

There is already too much anxiety among parents. Removing a tool for correcting and 

protecting will increase it, especially when criminality is threatened. 

It is inevitable that scarce resources would be devoted to complaints based on dogma and 

confused thinking, leaving real needs unmet.  

The Swedish experience shows there is a risk of increasing, rather than reducing violence. 

Conclusion  

The Bill runs counter to the basic principle –that the state should intervene only where there 

is major risk to a child and parents are found incapable of addressing it. The worst kind of 

tyranny is controlling the conscience and children of its victims. 

It is based on false premises and political dogma of an undemocratic kind – not practical 

considerations. No citizen should be made to suffer because of falsehood and blinkered 

ideology. 

The thinking behind the first consultation (and many of its responses) is confused.  

It will be harmful to some parents. It will alienate some communities.  

There is a problem of violence and abuse. The reasons for that are complex. They should 

be addressed in considered manner, not this ineffective and half-baked way. 

A better way forward is to give greater clarity and publicity to the concept of „reasonable 

chastisement‟. That would address the confusion that has spoiled this discussion. It will 

distinguish between physical punishment as the norm and as the exception, and between 

loss of temper and considered correction. That will bring the distinction before the public 
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mind, remove the excuse of reasonable chastisement from abusers, and help to address 

the real problem.  

 
Do you see any additional impact on groups with protected characteristics? 
 
It is offensive to atheists and others to brand acceptance of physical correction as a „faith‟ 

issue that can then be disregarded. Nevertheless it is evident that faith communities (who 

believe in training and correcting children to become good citizens) will be adversely 

affected. Note the response 406 to the first consultation which warned “the Muslim 

community is very likely to become intimidated and aggravated and there will be an 

increased risk of social unrest and upheaval …” Such unrest is foreign to the Jewish or 

Christian communities but these will be equally affected in an adverse way. 

 
Are there any equalities and human rights issues raised by the approach taken in the 
Bill that should be considered? 
 
Yes. See the paragraph above, „The proposed Bill is based in part on unacceptable political 

dogma„. Whose children are they anyway? Not yours! This is part of a highly dangerous 

political trend of disregarding the relationship between parent and child that impinges on the 

human rights of both. 

 
Will the Bill result in any resource implications for your organisation or you as an 
individual? If so, please explain and provide any supporting information.  
 
No.  
 
Please tell us about any other comments you feel are relevant to the Bill. 
 

 


